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AMERICA’S PART IN ADVANCING THE 
ADMINISTRATION OF INTERNATIONAL JUSTICE! 


BY 
Epwin B. PARKER 


The establishment of justice is recited in the preamble 
of the Constitution of the United States as one of the funda- 
mental purposes for which the “more perfect Union” was 
formed. The spirit of justice permeates all American insti- 
tutions that have endured. To apply, interpret, and give 
expression to this spirit America has contributed to modern 
civilization an independent judiciary which has deserved 
and commands universal respect, esteem, and support. 

The whole world agrees that justice impartially applied 
and fairly administered through orderly processes should 
be substituted for physical force in the settlement of con- 
troversies between nations. But what progress has been 
made toward the development of justice in international 
relations? And what has been America’s part in such 
development? How can the American idea of an indepen- 
dent judiciary for the administration of justice be adapted 
to serve the nations of the world? And to what extent may 
the United States participate in establishing and maintain- 
ing an independent international judiciary? These questions 
not only challenge our interest but demand painstaking and 
dispassionate examination by all members of the American 
bar. You are invited to consider with me in brief outline 
some phases of these problems. 

Time will not here admit of an examination of the genesis 
of the administration of justice in international relations. 
But it is interesting to note that while arbitration as a form 


An address delivered before the Texas Bar Association at Dallas, July 2. 
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of settling controversies was not unknown to ancient civili- 
zation, it was engulfed in the welter of blood of the Middle 
Ages, to emerge again temporarily when Oliver Cromwell, 
as Lord Protector of England, with the rugged courage to 
do justice which always proclaims strong men and strong 
nations, initiated several international arbitrations to which 
Great Britain was a party and which successfully disposed 
of the controversies committed to them. 


THE BIRTH OF MODERN INTERNATIONAL ARBITRATION 


It has been said that “Every great institution is but the 
lengthened shadow of a man.’’ On modern international 
arbitration will be found indelibly stamped the influence of 
that man generally known to the members of the American 
bar, not as the able statesman, diplomat, and international 
lawyer which he was, but as the first Chief Justice of the 
United States. John Jay’s life was consecrated to the cause 
of justice under the law. It is significant that ds valedic- 
torian of his class on graduation in 1764 from King’s College 
(now Columbia University) his theme was “The Blessings 
of Peace.’’ During his first year’s reading at law he mastered 
the immortal Grotius’ monumental work on “The Rights 
of Nations in Peace and War.” After a distinguished 
record as Chief Justice of the State of New York, member 
and later President of the Continental Congress, Minister 
to Spain, and one of the negotiators and ‘signers of the 
Treaty of Peace of 1783, it is not surprising, in view of his 
natural bent and training, that this man in 1785, as Secre- 
tary of Foreign Affairs under the government of the Con- 
federation, strongly recommended to the Congress the 
arbitration of the northeastern boundary dispute between 
Great Britain and the United States. No affirmative action 
was taken on this recommendation, but after the United 
States under the Constitution became a nation we find this 
same man, in 1794, as the special plenipotentiary of the 
United States, negotiating and finally signing in London, 
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with that seasoned and able diplomat Lord Grenville, the 
treaty which bears Jay’s name. It is not too much to say 
that modern international arbitration had its birth in the 
Jay Treaty of 1794. 

At that time the constitutional government of the United 
States, which was only five years old, was in an experimental 
stage. The war between France and Great Britain threat- 
ened to engulf the young nation which was struggling to 
walk alone. The enforcement by Great Britain of her navi- 
gation laws, her harsh interpretation of the rights of a 
b€lligerent, and her progressively changing definition of 
contraband, all contributed to cripple America’s shipping 
and ‘commerce, notwithstanding our strict neutrality, and 
created a serious crisis in Anglo-American relations. The 
anti-British feeling grew so strong that public sentiment 
might easily have forced an alliance with France but for 
the fact that severance of commercial relations with Great 
Britain: would have cut off the principal source of income 
to the American nation, which without cash or credit would 
inevitably have been wrecked. Funds for the Federal 
Treasury were supplied largely from tariffs on imports, 90% 
of which came from Great Britain. On the other hand, the 
United States, even at that early date, was the greatest 
foreign consumer of England’s manufactured products. The 
import and export trade with Great Britain constituted 


‘over 75% of all the foreign commerce of the United States. 


It was a realization by the Fathers of the fact that, in 
order to live and grow and prosper, the infant nation must 
feed on commerce that impelled them to send Jay, then 
Chief Justice, as a special emissary to England to negotiate 
a formula for the settlement of the numerous controversies 
pending between the two nations. Such a formula was 
fownd in the treaty concluded in 1794 which constitutes one 
of the most important chapters in American history. Al- 
though geverely criticized on both sides of the Atlantic, it 
probabil prevented a war between the United States and 
Great Britain at a time when such a war might well have 
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resulted in the dissolution of the “more perfect Union” 
then held together by very slender threads. It provided 
for the creation of three distinct commissions: one to deal 
with a boundary dispute, necessarily involving territorial 
sovereignty, one to deal with claims of British nationals 
against the American States, and a third to settle claims 
of American nationals for illegal capture or destruction of 
their property by Great Britain on the high seas and also 
the claims of British subjects against the United States for 
its failure to protect them within its jurisdiction or to pre- 
vent France from making unlawful captures. In many 
respects the making of this treaty and the successful execu- 
tion of its provisions went further toward establishing the 
United States as a real force in the society of nations than 
did the making of the Treaty of Peace of 1783. 

The commission created under Article VII of the Jay 
Treaty to consider the claims of the nationals of each gov- 
ernment against the other was composed of three Americans 
(including that eminent lawyer, William Pinkney) and two 
Englishmen. Without the guidance of any code or legisla- 
tive definitions, the commission did not hesitate to deduce 
from fundamental legal principles rules which, when applied 
to the facts in the cases presented, produced just results. 
Notwithstanding the difficulties under which it labored, so 
efficiently did it function, and so just were its decisions in 
the numerous claims involving novel and delicate questions, 
that it drew the United States and Great Britain more 
closely together and demonstrated the effectiveness of in- 
ternational arbitration. In a narrow sense many of the 
questions dealt with involved the vital interests and affected 
the honor of the respective parties. Among such questions 
were: What constituted contraband? what were the rights 
and duties of belligerents? what constituted a violation of 
the rights of neutrals? had the commission the power to 
determine its own competency and jurisdiction? and were 
the decisions of prize courts final? In this commission we 
have an apt illustration of the fact that an able, efficient, 
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and courageous tribunal, inspiring confidence in all inter- 
ested parties, is an effective agency for inducing the settle- 
ment of either private or public controversies through the 
orderly processes of courts. 

Without undertaking to examine the various important 
international arbitrations to which the United States was a 
party during the 120 years preceding the World War, it is 
interesting to note that, while Great Britain, with its world- 
wide territorial possessions and its all-pervading commerce, 
has participated in more international arbitrations than 
any other nation during this period, the United States comes 
second. This strongly exemplifies the disposition of the 
Anglo-Saxon to seek justice through processes of law. Dur- 
ing the period mentioned the United States had participated 
in eighty-five international arbitrations with twenty-four 
nations. The most important of these was the Geneva 
Arbitration under the Treaty of Washington of 1871. 


ARBITRATION AND NATIONAL HONOR 


By the close of the Civil War the relations between the 
United States and Great Britain were strained to the break- 
ing point. There were pending several controversies more 
or less acute, but by far the gravest was that relating to 
Great Britain’s conduct as a neutral and to her pecuniary 
liability for alleged breaches of neutrality resulting in Con- 
federate depredations on Union commerce which gave rise 
to the claims which came to be generically known as the 
Alabama claims. In 1863 Charles Francis Adams, then 
United States Minister to Great Britain, in a note to Earl 
Russell, Great Britain’s Secretary of Foreign Affairs, had 
said: “I am directed to say there is no fair and equitable 
form of conventional arbitrament or reference to which they 
(the United States) will not be willing to submit.” After 
nearly two years, and following the close of the Civil War, 
Earl Russell replied that these questions could not be con- 
sidered as arbitrable 
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“with any regard to the dignity and character of the 
British Crown and the British nation. Her Majesty's 
Government are the sole guardians of their own honor. 
They cannot admit that they have acted with bad 
faith in maintaining the neutrality they professed.*** 
Her Majesty’s Government must therefore decline 
either to make reparation and compensation for the 
captures made by the Alabama, or to refer the question 
to any foreign state.” 
But the American people and their Government were un- 
willing to allow a neutral to be the sole judge of its own 
obligations affecting their rights, and, fortunately for both 
nations, a change in the British Government made possible 
the negotiation of the Treaty of Washington of 1871, which 
among other things provided for the creation of a commis- 
sion to settle the Alabama claims in accordance with the 
rules therein prescribed. 

Despite the extreme difficulties of its task and the serious 
question of the scope of the submission, which at one time 
threatened to wreck it, the high character, ability, and 
judicial poise of this commission’s members and the sound- 
ness of their decisions stamped it a tribunal of high rank. 
It had before it many questions of importance. Certain 
it is that the honor and vital interests of both Great Britain 
and the United States were involved. The basis of the 
claim against Great Britain was its violation of its duties 
as a neutral under circumstances rendering it liable for 
damages suffered by American nationals. It was on this 
ground that Earl Russell bluntly declined to consider 
arbitration. Yet when the two sovereign nations agreed 
to submit these controverted issues to the judicial deter- 
mination of a competent tribunal, they lost their political 
aspect and became justiciable. Nowhere is this rule more 
clearly and forcefully expressed than in the lucid opinion 
delivered by Mr. Justice Baldwin in 1838 in the case of 
Rhode Island vs. Massachusetts (12 Peters 657, 736-738). 
There, in rejecting the contention that a boundary dispute 
between States was of a political nature and hence not with- 
in the jurisdiction of the Supreme Court of the United 
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States, it was in effect held that the question had been politi- 
cal and susceptible of settlement only by war or treaty until 
the States, through the Constitution, clothed the Supreme 
Court with the power to decide it, whereupon the question 
ceased to be political and ‘comes to the court to be decided 
by its judgment, legal discretion, and solemn consideration 
of the rules of law appropriate to its nature as a judicial 
question, depending on the exercises of judicial power.” 

The Alabama commission demonstrated to the world that 
a controversy threatening to involve two powerful nations 
in war, a controversy which a British Foreign Secretary 
had officially said was not justiciable because it involved 
national honor, could be satisfactorily settled by an inter- 
national tribunal. This was its greatest service. The, 
submission of these cases to arbitration, followed by prompt 
adjudications and the equally prompt payment by Great 
Britain of what was then considered an enormous award 
of $15,500,000, gave to arbitration a tremendous impetus 
and ar international importance and significance which it 
never before possessed. To Charles Francis Adams, the 
American arbitrator, was due in no small measure the 
success of the commission. At no time was he a partisan 
but always a judge, in some cases even casting his vote 
against contexticns put forward by the United States 
through such able counsel as Wm. M. Evarts, Caleb Cush- 
ing, and Morrison R. Waite, where their contentions were 
accepted by arbitrators of neutral citizenship. 


EFFECTIVENESS AND FREQUENCY OF ARBITRATION 
SINCE 1872 


Following the Geneva award the United States became 
a party to many arbitrations involving important, delicate, 
and irritating problems which failed to yield to diplomatic 
treatment. These embraced such serious controversies as 
those involving the Behring Sea Seal Fisheries; the claims 
of British subjects for seizure and detention of vessels in 
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Behring Sea waters outside of the maritime limit; the 
Alaskan Boundary; the North Atlantic Coast Fisheries, and 
numerous claims with various nations involving pecuniary 
demands. Enlightened self-interest, which has prompted 
the United States, Great Britain, and many of the other 
nations of the world to form the arbitration habit, must 
ultimately cause all nations to seek justice through processes 
of law. 

It was the spirit of justice which lies at the foundation of 
American institutions, the love of fair play and a square deal, 
which prompted the Government of the United States to 
join the German Republic in the creation of the Mixed 
Claims Commission now functioning at Washington. The 
United States, having through association with the Allied 
Powers accomplished what it set out to accomplish—the 
destruction of the German military autocracy that was 
threatening to destroy the democracy of the world—returned 
to the orderly processes of peace and agreed with the German 
Republic on a basis for the payment to the United States 
of compensation for damages suffered, leaving the amount 
of such damages to be judicially ascertained through the 
application of principles of law by a tribunal jointly selected 
by the two nations. It is believed that the Treaty of Berlin 
and the agreement supplementary thereto furnish the first 
instance in recorded history where a treaty restoring friendly 
relations between belligerents prescribes what the van- 
quished nation shall pay for and leaves the amount to be 
paid to judicial ascertainment by a tribunal in the selection 
of which both nations have a voice and before which both 
are fully heard. 

Obviously, recourse to arbitration implies an obligation 
to accept in good faith and be governed by the award. To 
the credit of all nations be it said that out of the thousands 
of cases settled by international arbitrations during the past 
130 years no nation has refused to execute an award made 
by an arbitral tribunal acting within its competency. Na- 
tional self-respect which requires the scrupulous perform- 
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ance of all engagements, a “decent respect to the opinion 
of mankind,” and the spirit of good sportsmanship preclude 
nations from repudiating awards. The ever-increasing 
number of international controversies submitted to arbitral 
tribunals for judicial decision, the settlements of which are 
accepted as final by the interested nations, demonstrates 
that throughout the world a constantly growing public 
opinion demands that such controversies shall be settled by 
judicial processes, and that such public opinion is a suffi- 
cient and effective sanction for the enforcement of such 


decrees. 


PAN-AMERICAN POLICIES FOR PEACE WITH HONOR AND 
JUSTICE 


The so-called Monroe Doctrine, formally proclaimed as a 
national policy in 1823, is but an evolution of the policy 
which guided the Fathers from the birth of this nation. 
Washington, Hamilton, Adams, Jefferson, Jay, and others 
all laid emphasis on the desirability of extending our com- 
mercial relations but avoiding entangling political alliances. 
The doctrine proclaimed by President Monroe, while reit- 
erating the policy of the United States not to meddle with 
or become enmeshed in the political problems of Europe, 
announced, as the correlative of this policy, non-interven- 
tion by the European Powers and non-colonization by them 
on either of the American continents or the islands con- 
tiguous thereto. This policy, which has been consistently 
followed by the United States, has been adopted in prin- 
ciple by many of its American sister republics and acquiesced 
in by the other nations of the world. While it places a 
restraint on European intervention and colonization, it 
has been so construed and applied by the United States as 
to place an effective self-restraint upon this nation with 
respect to conquests, annexations, and territorial acquisi- 
tions. The absolute good faith of this nation in exercising 
such self-restraint can no longer be doubted. In no sense 
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does this doctrine establish anything in the nature of a pro- 
tectorate by the United States over other American nations. 
On the contrary, the United States has consistently main- 
tained that all nations are under the law equal. But a 
common policy, with increased social and commercial inter- 
course, has gradually led to common aspirations, until Pan- 
Americanism, first envisaged by the great Venezuelan states- 
_man Bolivar and fostered by the foremost statesmen of the 
nations of North, Central, and South America, has come 
to be an active and powerful force in the development of 
our civilization. Largely through the influence of the Pan- 
American Union, in which every American republic is rep- 
resented by its diplomatic agent accredited to Washington 
under the presidency of the Secretary of State of the United 
States, the peoples of the American nations have as never 
before come to know, understand, and esteem each other. 
One result has been that the United States has from time 
to time entered into some form of arbitration treaty with 
every American nation. While some of these have expired, 
others are from time to time being negotiated in their stead. 
On May 3, 1923, during the fifth Pan-American Conference 
held at Santiago, Chile, the United States signed with fifteen 
of the other twenty nations of North, Central, and South 
America and the West Indies, a treaty providing for the 
creation of a permanent commission to which shall be re- 
ferred any controversy between the signatories that will 
not yield to diplomatic treatment. 

It is by this treaty in substance provided that all con- 
troversies of every nature whatsoever between two or more 
of the signatories shall be submitted for investigation and 
report to a commission of five, constituted as provided by 
the convention; that such commission may be convoked by 
any signatory directly interested; and that from the time 
steps are taken to convoke the commission the parties to 
the dispute shall not engage in any hostile act or in prepara- 
tion for hostilities. The findings of the commission are 
treated as reports upon the subject of the investigation, but 
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“will not have the value or force of judicial decisions, or 
arbitral awards.’’ After the report of the commission shall 
have been made, the parties to the dispute shall have six 
months within which to compose the controversy in the 
light of the report, and if not settled within that period then 
they shall be at liberty to take such action as they see fit. 
This convention has been ratified by the United States and 
by Brazil and is in the process of ratification by the other 
signatories. Provision is made in the convention that such 
American states as have not already signed may adhere to 
it. As experience has shown that most wars result from 
mistakes or misunderstandings of fact, precipitated by hasty 
or ill-advised action by one or more of the parties to the 
controversy, it is obvious that the obligation of the signa- 
tories to the Santiago Convention to refer to commissions 
of inquiry all controversies of every nature whatsoever that 
will not yield to diplomatic treatment, coupled with what 
amounts to an obligation not to resort to force for a period 
of eighteen months, will in practice go far toward preventing 
international conflicts between American states. 

The efficacy of utilizing a commission of inquiry for the 
full and accurate development of facts in international con- 
troversy is exemplified by two cases. One, the Dogger Bank 
or North Sea incident, where in 1904 the Russian Fleet, 
on its way to the Sea of Japan, fired upon‘a British fishing 
fleet in the North Sea, mistaking it in the darkness of the 
night for Japanese torpedo-boats, and inflicting great loss 
of life and property. Charges and counter-charges threat- 
ened to draw Great Britain and Russia into war, but on the 
suggestion of France the controversy was submitted to a 
commission of inquiry constituted under the Hague Con- 
vention. Based on the findings of fact of that commission, 
accepted by both parties, a satisfactory settlement was 
reached through the payment by Russia of the damages 
which she had inflicted. 

The other case is that of the North Atlantic Coast Fish- 
eries dispute which for almost 100 years was the subject 
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of anxious diplomatic negotiation between the United States 
and Great Britain. That it could have been promptly 
settled had the facts been fully developed through a com- 
mission of inquiry was demonstrated when, in 1910, all of 
the facts were for the first time assembled and presented 
understandingly, with the result that arbitrators, to whom 
they were submitted, made an award which both parties 
cheerfully accepted as a fair and satisfactory settlement. 

Since the first Pan-American Conference was held in 1889, 
the United States has been a party to twenty-two inter- 
national arbitrations with twelve of the twenty other 
American nations lying south of it. The Central and South 
American nations have through arbitration settled many 
irritating controversies between themselves and also with 
European nations. 

Boundary disputes are among the most prolific sources 
of war, involving as they do the territorial rights of sovereign 
nations. In inception they are essentially political in their 
nature, and yet the moment that the nations parties to the 
controversy, in the exercise of their sovereign powers, agree 
to submit them to a competent tribunal for decision, they 
become justiciable and the familiar principles and rules of 
law governing ordinary boundary controversies may be 
readily applied. The boundary dispute between Argentina 
and Chile was successfully settled by arbitration, as was also 
that between Argentina and Brazil. The controversy as 
to boundary between Venezuela and Colombia is now being 
arbitrated, while one between Chile and Peru is in the pro- 
cess of arbitration, with the President of the United States 
as arbitrator. Our Chief Magistrate may act in a similar 
capacity under the protocol of June 21 last looking toward 
the settlement of the old boundary dispute between Peru 
and Ecuador. The persistent dispute as to boundary 
between Costa Rica and Panama was settled by the award 
of the late Chief Justice White of the Supreme Court of the 
United States. The British-Guiana-Venezuela Boundary 
dispute of 1897 was settled by the decision of an arbitral 
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tribunal comprising in its membership two justices of the 
Supreme Court of the United States. An irritating con- 
troversy between Costa Rica and Great Britain was recently 
settled by the award of Chief Justice Taft. 

Without going further into detail, it is evident that the 
American nations, in response to the imperious demands of 
a wholesome public sentiment, have the will and the purpose 
to substitute justice, administered through the orderly pro- 
cesses of law, for force, and that the free and frank exchange 
of views afforded by the Pan-American Conferences have 
enabled them to devise and set in motion machinery which 
will go far toward accomplishing this end. 


THE HAGUE CONVENTIONS 


America’s participation in initiating and contributing 
toward the success of the two Hague Conferences of 1899 
and 1907 is known to all. The conventions adopted by 
these conferences which were subsequently ratified by the 
signatories, as well as those signed but not ratified, but 
which nevertheless have left distinct impressions on the 
international mind, constitute distinct advances toward the 
peaceful settlement of international disputes. They have 
blazed the way for a restatement and a clarification of those 
customs and practices accepted as law by the nations, for 
the settlement of principles governing international conduct 
concerning which there now exists divergence of opinion, 
and for the extension of rules governing international con- 
duct to cover important fields prolific of controversies where 
no rules now exist. This is essentially a legislative rather 
than a judicial function, and there has never been created, 
and, under existing conditions at least, there can not be 
created, an international super-state to legislate for all of 
the nations of the earth. The only practical way to encom- 
pass the desired legislation is through the holding of con- 
ferences where principles and rules may be agreed upon and 
stated in general terms in the form of conventions executed 
by the nations, subject to separate ratification. 
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ARBITRATION AT THE HAGUE 


The First Hague Conference of 1899 in effect defined inter- 
national arbitration as“ the settlement of differences between 
states by judges of their own choice, and on the basis of 
respect for law,” and recognized it as ‘the most effective, 
and at the same time the most equitable, means of settling 
disputes which diplomacy has failed to settle.” This con- 
vention created the ‘Permanent Court of Arbitration” at 
The Hague and declared that “The signatory powers con- 
sider it their duty, if a serious dispute threatens to break 
out between two or more of them, to remind these latter 
that the Permanent Court is open to them.” This court of 
arbitration has successfully disposed of many important 
and troublesome controversies carrying the seeds of war. 
The cases already brought before it involve questions and 
occurrences relating to Europe, Asia, Africa, North America, 
and South America—every continent save Australia. Sev- 
enteen different nations have been parties to cases before 
this court. 

North America furnished the first case to come before 
it, being that of the United States against Mexico known 
as “‘The Pious Fund of the Californias.” There the com- 
mission of five was composed of one citizen of Russia, one 
of England, two of Holland, and one of Denmark—a court 
solidly neutral. The award, in favor of the United States, 
was unanimous. The decision was purely juridical in its 
nature and established the doctrine of res judicata in 
public law. 

Three American and eight European powers were con- 
cerned in the second case, that of the Venezuela Preferential 
Claims. In the third three European countries and one 
Asiatic power were the parties. France has been a party to 
ten cases, Great Britain to six, the United States and Italy 
to five each, and Germany to four. 

This court of arbitration is not, however, in any proper 
sense an organized body. Its members never meet or func- 

[16] 








463 


tion either as a court or as an administrative body. It 
simply provides a panel from which, by voluntary action of 
the parties, an arbitral tribunal may be readily constituted 
and furnishes rules of procedure which may be readily 
adopted. As a result each tribunal is specially selected in 
pursuance of a special agreement between the parties and 
is concerned only in settling that particular dispute. Such 
settlements are, it is justly feared, too often accomplished 
through diplomatic negotiations and compromises rather 
than on a strictly juridical basis; and the importance of 
building up a body of judicial decisions forming an interna- 
tional common law is ignored. To meet these objections and 
to provide for a permanent and distinctively judicial tribu- 
nal, continuously functioning as such, less likely to be subject 
to political influences than a tribunal created for the sole 
purpose of hearing and deciding a particular controversy, 
the Hague Conference of 1907 adopted a draft convention 
for the establishment of a “ Judicial Arbitration Court”’ dis- 
tinct from and additional to the Hague Permanent Court 
of Arbitration. It is more than probable that this proposed 
Judicial Arbitration Court would have been established and 
its organization consummated at the proposed Third Hague 
Conference which would have been held in 1915, had it not 
been for the outbreak of the World War. It is not too much 
to say that the United States has been more active than any 
other nation in its efforts to establish a permanent court of 
this nature for the administration of international justice. 
The plan has been approved in principle by Presidents 
McKinley, Roosevelt, Taft, Wilson, Harding and Coolidge, 
every American President sincethe First Hague Conference. 
It is in entire harmony with the traditions and aspirations 
of the American people. 


PERMANENT COURT OF INTERNATIONAL JUSTICE 


The draft plan as embodied in the Hague Convention of 
1007 furnishes the basis of the statute establishing the exist- 
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ing Permanent Court of International Justice. That statute 
was drafted by a committee numbering among its members 
some of the world’s foremost international jurists and includ- 
ing that distinguished American lawyer and statesman, 
Elihu Root. This Court as now constituted is in a sense the 
creature of the League of Nations. It exists, however, not 
by virtue of the League but by virtue of an independent 
convention or protocol embracing the statute of the Court 
and signed, subject to ratification, by forty-seven states, of 
which thirty-six have already ratified it. Twenty-one have 
also accepted the optional clause conferring on the Court 
compulsory jurisdiction with respect to legal disputes con- 
cerning 


(a) the interpretation of a treaty, 

(b) any question of international law, and 

(c) the existence of any fact which, if estab- 
lished, would constitute a breach of an 
international obligation. 


With respect to all signatories to the protocol not accepting 
the optional clause the jurisdiction of the Court extends 
only to cases referred to it by general or special agreement. 
By the terms of the protocol the Court is open on equal 
terms to states whether members of the League or signa- 
tories to the protocol or not. The members of the Court 
are among the ablest judges, lawyers, and jurisconsults in 
the world. 

The most serious objection urged against the United 
States adhering to the protocol establishing this Court 
grows out of its connection with the League of Nations. 
The people of the United States are face to face with the 
problem of definitely deciding whether this nation will or 
will not support this Court and, if so, on what conditions. 
What is the sound solution of this problem? 

Before undertaking to answer this question it may be 
profitable briefly to examine the suggestion frequently 
heard that the Supreme Court of the United States furnishes 
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a prototype for the creation of an international court. It 
will be borne in mind that the Supreme Court is a creature 
of, and its jurisdiction is derived directly from, the grant of 
the States expressed in the Federal Constitution. Neither 
the national executive nor legislative powers, therefore, can 
deprive it of its constitutional jurisdiction or interfere in its 
exercise thereof. Within that jurisdiction it is supreme. 
That jurisdiction can neither be expanded nor contracted 
save through direct action by the States expressed in an 
amendment of the Constitution. 

There is neither constitutional warrant nor public de- 
mand, by the advocates of the League of Nations or by 
any other considerable group of our citizens, for the United 
States becoming a federated world state and to that end 
surrendering a part of its sovereign power to a super-nation. 
Without going to any such length, however, it may well be 
that this nation, under proper limitations safeguarding its 
political independence, should to a limited extent follow 
in the footsteps of the thirteen original States and in the 
free exercise of its powers join with other governments in 
creating or supporting a world court as an effective agency 
for the impartial administration of justice between nations. 
























THE SUPREME COURT OF THE UNITED STATES AS AN 
INTERNATIONAL COURT 










The several States of the American Union in the exercise 
of their sovereign powers have, by contract embodied in the 
Constitution, made justiciable all controversies arising 
between them by clothing the Supreme Court of the United 
States with independent and origina! jurisdiction to hear 
and finally determine all such controversies. In this sense 
it is an independent international court and, free from 
dominion, control, or interference from any source, is 
clothed with power finally to decide disputes arising between 
sovereign states. Excepting the Permanent Court of Inter- 
national Justice the Supreme Court of the United States 
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is the only permanently established court in the world—as 
distinguished from arbitral tribunals constituted for a 
particular purpose—empowered to decide, and which 
through the application of principles of law has seriously 
undertaken to decide, such disputes. A brief examination 
of its experiences in dealing with cases of this nature will 
assist in finding the correct answer to the question above 
propounded. 

It will be remembered that prior to the adoption of the 
Constitution of the United States strong opposition de- 
veloped in many quarters to the creation of a Federal 
Supreme Court. The proposal to clothe such a court with 
power to determine controversies arising between sovereign 
states was attacked with particular vigor as an invasion 
of their sovereignty. Notwithstanding such opposition, the 
court was created by the third Article of the Constitution, 
which conferred on it the proposed exclusive and original 
jurisdiction. The fact was frankly recognized by the 
Fathers that this was an experiment. Washington realized 
the responsibility resting on him in constituting the first 
court to select men not only of outstanding ability and 
experience as lawyers, but of strong character, unflinching 
courage, unquestioned integrity, and sound judgment, to 
make a court which would deserve, and hence command, the 
confidence of the world. This example of the first President 
has been scrupulously followed by all of his successors, with 
the result that the court has gradually grown in the esteem 
and confidence of the people and created for itself an in- 
fluence and a place second to no other judicial tribunal in 
history. 

The first case decided by the Supreme Court involving 
its jurisdiction to hear and determine controversies between 
the States was that of Rhode Island vs. Massachusetts, 
instituted in 1833 but which did not reach a final judgment 
until 1846. The question was one of boundary between the 
two States. Massachusetts was, and long had been, in 
possession of the disputed territory and vigorously chal- 
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lenged the court’s jurisdiction on the grounds, first, that 
the controversy was political rather than judicial in its 
nature, second, that no law existed to be applied by the 
court in the determination of the controversy, and third, 
that the fact that there was no means of enforcing its deci- 
sion implied that it was without power to render one. The 
court in rejecting these contentions pointed out that the 
States had themselves through the provisions of the Con- 
stitution clothed the court with the power to decide con- 
troversies between them; that in conferring such power the 
States had exercised an attribute of sovereignty; that ques- 
tions political in their nature became judicial, “depending 
on the exercise of judicial power,’’ when submitted by sover- 
eigns to a competent tribunal for decision (12 Peters 737). 

The other two grounds of objection gave the court small 
concern. In this particular case the clearly established rules 
governing ordinary boundary disputes could be readily and 
properly applied. But the Supreme Court, in the absence 
of any established rule, has never hesitated to evolve, from 
fundamental principles of law, rules of action controlling 
its decision in any case falling within its jurisdiction. Nor 
was the court exercised over its alleged lack of power to 
enforce its decrees. Its duty was limited to deciding the 
controversy between two sovereign States which it alone 
had the power to decide. The decision, which was in favor 
of Massachusetts, principally because of its long possession 
of the disputed territory, was loyally accepted by Rhode 
Island. 

So much cannot be said for all of the States, especially 
with respect to the decisions in suits by individuals against 
States. It was in the case of Chisholm vs. Georgia that the 
Supreme Court, in 1793 (2 Dallas 419), rendered its first 
decree against a State. There the demand was far the pay- 
ment of money due an estate of which the plaintiff was execu- 
tor. Georgia refused to appear, notwithstanding which the 
case came on for argument, and the court, a majority hold- 
ing that it had jurisdiction, rendered a money judgment in 
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plaintiff’s favor. Georgia ignored this judgment and no 
effort was made to enforce it. Such an effort at that trou- 
blous time would certainly have resulted in bloodshed and 
possibly in the dissolution of the “more perfect Union” 
which had not yet knit into an indissoluble nation. The 
solution of the problem presented by this judgment was 
the enactment of the 11th Amendment to the Constitution, 
which became effective in 1798, and which withdrew from 
the Federal courts jurisdiction over any suit in law or in 
equity commenced or prosecuted against a State by a citizen 
of another State or by citizens or subjects of any foreign 
state. 

When in 1832, the court, through Chief Justice Marshall, 
pronounced a judgment against Georgia, in the case of 
Worcester vs. Georgia (6 Peters 515), Andrew Jackson, 
then President, with characteristic emphasis observed: 
“John Marshall has made his decision. Now let him enforce 
it.” (I Von Holst’s Constitutional History of the United 
States 458, note 3.) Asa matter of fact its enforcement was 
never attempted. 

In the case of Kentucky vs. Dennison (24 Howard 66), 
which was an action to compel, by mandamus, the defend- 
ant, as Governor of Ohio, to deliver to Kentucky a free 
negro accused of violating the laws of Kentucky by assisting 
a slave to escape, the Supreme Court held that the action, 
while in form against the Governor, was in effect an action 
against the State of Ohio, and that it had jurisdiction; that 
it was empowered to adopt such procedure and apply such 
principles of law as it deemed appropriate in any case within 
its jurisdiction; that it was the duty of the Governor of 
Ohio to deliver up all fugitives from justice; but that the 
performance of this duty depended upon the fidelity of the 
State executive, and if he refused to discharge this plain duty 
neither the Supreme Court nor any other agency of the 
Federal Government was empowered to use any coercive 
means to compel him, and upon this ground the motion for 
mandamus was overruled. In view of the intense feeling 
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existing at that time with respect to the slavery question, 
the decision of the Supreme Court defining the legal duty 
of the Chief Executive of Ohio was without effect on that 
official. It is reasonably clear that coercive measures to 
compel the surrender for trial of the fugitive in question 
would have been resisted by force and might well have pre- 
cipitated the Civil War, the opening guns of which were 
fired in December of that very year. 

It will be borne in mind that the Supreme Court was never 
called upon to pass upon the right of a State to secede. That 
question was decided through the arbitrament of the sword. 
The court did not prevent, and in the nature of things could 
not have prevented, the Civil War. No tribunal functioning 
as a court will ever be able to prevent war, unless the public 
sentiment back of the court wills that justice shall supersede 
force, and the particular tribunal possesses the public con- 
fidence to such an extent that its decision will be accepted 
without question. 

After the Civil War numerous controversies between 
States were brought before and decided by the Supreme 
Court. While its jurisdiction was several times challenged, 
it was always exercised where it was clear that the contro- 
versy was between States and not between a State and 
citizens of another State using the name of such other State. 

Notwithstanding the rebuffs suffered by the Supreme 
Court with respect to the enforcement of its early decisions, 
it has so firmly entrenched itself in the public confidence as 
to invite recourse to it by States for the decision of all con- 
troversies between them, and thirty-seven of the forty- 
eight States have so far been parties to suits between States. 
Several such disputes have arisen which would probably 
have resulted in conflicts at arms had there not been avail- 
able for their settlement a strong tribunal, commanding 
general confidence, permanently organized, actively func- 
tioning, and possessing jurisdiction over the parties and 
subject matter. Among these cases may be noted the dis- 
pute between Louisiana and Mississippi which arose in 
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1906, to determine a question of boundary affecting the 
right of each State to regulate fisheries in Mississippi Sound. 
It will be recalled that each party organized armed forces 
to protect the rights claimed by it, and a resort to force was 
only avoided because a clear avenue to justice was open by 
which the parties could promptly reach a competent tribunal 
that had and deserved the confidence and esteem of both, 
and whose decree when rendered was loyally observed by 
both. 

The members of this Association will recall that only 
twenty-four years ago there was serious danger of armed 
conflict between Louisiana and Texas, which, according to 
the allegations of Louisiana, grew out of the enforcement 
by Texas of its quarantine regulations in such a way as de- 
signedly to divert trade from the port of New Orleans to 
the port of Galveston. The inflamed state of the public mind 
was such as might easily have led to grave consequences had 
not efficient machinery in the form of the Supreme Court 
of the United States, already set up and satisfactorily func- 
tioning, been at hand for the just and peaceable settlement 
of the controversy. 

The Supreme Court has always squarely met and fully 
discharged its obligation to decide all disputes between 
States presented to it. In so doing it has not hesitated to 
base its decisions on principles and rules of international or 
public law, as distinguished from private or municipal law. 
In 1793 John Jay in a notable charge to a grand jury took 
occasion to say that “‘ The laws of nations make part of the 
laws of this and of every other civilized nation.” 

In the Paquete Habana (175 U. S. 700) Mr. Justice Gray, 
speaking for the court, said: 


“International law is part of our law, and must be 
ascertained and administered by the courts of justice 
of appropriate jurisdiction as often as questions of 
right depending upon it are duly presented for their de- 
termination.’ 


And Chief Justice Fuller in the case of Kansas vs. Colorado 
(185 U. S. 146) said: 
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“Sitting, as it were, as an international, as well as a 
domestic, tribunal, we apply Federal law, State law, 
and international law, as the exigencies of the particu- 
lar case may demand.” 

When this case again came before the Supreme Court in 
1906, Mr. Justice Brewer for the court pointed out that 
Congress was without power through legislation to compel 
the separate action of States or to make compacts between 
them, and added (206 U. S. 97-98) 


“disputes between them must be settled either by 
force or else by appeal to tribunals empowered to deter- 
mine the right and wrong thereof. Force under our 
system of government is eliminated. The clear lan- 
guage of the Constitution vests in this court the power 
to settle those disputes *** through these successive 
disputes and decisions this court is practically building 
up wont may not improperly be, called interstate com- 
mon law.” 


In one of the early phases of the much litigated case of 
Virginia vs. West Virginia, Mr. Justice Holmes in 1911 
(220 U. S. 27) said: 

“The case is to be considered in the untechnical spirit 
proper for dealing with a quasi international contro- 
versy, remembering that there is no municipal code 
governing the matter, and that this court << called 
on to adjust differences that cannot be dealt with by 
Congress or disposed of by the legislature of either State 
alone.” 

The lessons to be drawn from the history of the establish- 
ment and functioning of the Supreme Court of the United 
States in considering the scope and the limitations of power 
of a world court are: 

(1) When two or more sovereign nations in the free ex- 
ercise of their sovereignty submit any dispute between them 
to a competent and impartial judicial tribunal, it is auto- 
matically removed from the political realm and becomes 
justiciable. 

(2) The effectiveness and usefulness of such a court will 
depend upon both the extent and nature of the support it 
receives from the nations and the personnel of its members. 
The composite product of strong character, personal and 
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intellectual honesty, great legal ability, unflinching courage 
and consecration to justice, possessed by the members com- 
posing a permanent international court, will be a tribunal 
which will gradually come to command the confidence of the 
world—ultimately a far more effective sanction than force. 

(3) It is neither necessary nor desirable to resort to 
physical coercion to enforce decrees of a competent inter- 
national tribunal enjoying the confidence of the nations. 

(4) While an international court should not be hampered 
by a multiplicity of inelastic rules, it is obviously desirable 
that such a court should be governed by definite statements 
of general principles and definitions of international policies 
in the form of acode. As cases coming before it involve only 
sovereign nations, without any super-sovereignty to legislate 
for them, the only praetical method for the adoption of 
such a code is through international conferences for the 
purpose of its formulation through conventions formally 
executed subject to ratification by every participating 
nation. 


AMERICA’S ECONOMIC INTEREST AND POWER FOR PEACE 


In considering to what extent the United States can and 
should further contribute toward advancing international 
justice, it will be profitable to take its economic bearings, 
to visualize clearly its economic relationships to the rest 
of the world, and to ascertain what there is at stake. 

Occupying approximately 5.7% of the land area of the 
world, with about 6% of the population of the world, the 
estimated wealth of the connected continental United States 
alone is nearly 30% of the estimated wealth of the world. 
It is today by far the greatest creditor nation and finds itself 
with about 45.8% of the gold reserve of the world. Its 
foreign commerce is variously estimated at from 10% to 
15% of its total commerce. Even accepting the lower esti- 
mate as approximately accurate, it is obvious that either 
the slackening or the strengthening of this foreign demand 
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must have an instant and powerful effect on the domestic 
supply and prices. The annual imports into the United 
States, according to the latest figures available, are valued 
at $3,791,000,000 and the exports at $4,167,000,000; or 
approximately 15% of the aggregate imports and exports of 
the nations of the world, and more than 200 times greater 
than when the Jay Treaty was signed. 

It will interest, perhaps surprise, the members of this 
Association to know that for the first quarter of the calendar 
year 1924 in listing the value of exports produced by each 
of the United States, Texas comes second with exports 
valued at $147,256,000 or 13.5% of the whole, New York 
leading with a margin of only $37,000,000, while Pennsyl- 
vania comes third with exports only slightly in excess of one- 
half those of Texas. The direct interest of Texas in prevent- 
ing any interruption of foreign commerce from any cause 
is obvious. ; 

Glancing for a moment at the item of cotton, in the pro- 
duction and exportation of which Texas is vitally interested, 
it is found that for the four-year period of 1919-1922, in- 
clusive, the United States produced 56.3% of the world’s 
cotton crop and exported 56.2% of its production. During 
the same years Texas produced 29.9% of the United States 
crop, or 17.4% of the world’s production. The cotton ex- 
ported by the United States during that four-year period 
averaged in value $809,314,000 per annum. On the basis of 
production, Texas’ proportion would amount to $241,984,- 
886 per annum. 

In the cereal year 1920 the total exports of the five 
principal grains produced in the United States reached the 
unprecedented total of 513,000,000 bushels, which repre- 
sented the grain production the United States had that year 
to spare. 

The great natural resources of the United States are being 
utilized and largely absorbed at home, as evidenced by the 
fact that this country produces 54% of the world output of 
iron and consumes 53%; 64% of the world output of steel 
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and consumes 57%; 49% of the world output of copper and 
consumes 44%; and 52% of the world output of timber and 
consumes 51%. In connection with these figures and in 
gauging comparative standards of living, it is significant 
to note that the United States produces approximately 41% 
of the world output of shoes and consumes 39%; that it 
produces and uses at home about 90% of the world’s equip- 
ment of automobiles; that it has 13 telephones per 100 
people while Great Britain has two; and that it has about 
one-half of the railroad mileage and almost three-fourths 
of the telephone and telegraph equipment of the world. 

With only 6% of the population of the world, this enor- 
mous production has been made possible only through the 
application of steam, electricity, and other power energies 
to the processes of industry. Such application has enor- 
mously increased the producing power per man and raised the 
general standards of living. Such power in turn is produced 
by the consumption of coal, petroleum, and electricity. 
Water power, of which the United States has an abundance, 
is increasingly used in generating electricity. Of the world 
output of coal the United States produces 43% and con- 
sumes 42%; while of the world output of petroleum the 
United States produces 64% (13.8% of the world output 
being produced by Texas alone) but consumes 72%—sub- 
stantially more than it produces. 

It is evident that the United States is employing science, 
invention, and the mechanical arts to increase many fold 
the producing power per unit of its constantly growing 
population and in so doing is utilizing at home, rather than 
exporting, its power energies and to a great extent its raw 
materials. The increase in the producing power per man 
is greatest in manufacturing industry but it is also great in 
agriculture. Thus between 1900 and 1920 the population 
of the United States increased almost 40%, but the number 
of persons engaged in agriculture increased only 4%. Not- 
withstanding this comparatively small increase in the rural 
population, the agricultural and stock-raising industries, 
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through the use of labor-saving mechanisms and devices, 
supplied the vast increase in the general population with 
its food requirements of constantly increasing range of 
variety, while the increase in production of the basic foods 
exceeded the increase in population. Thus, in the twenty- 
year period mentioned the production of wheat increased 
approximately 50%, of corn 45%, of cattle 37%, of hogs 
68%, and of cotton 47%. There was consequently a sub- 
stantial surplus for export. This surplus can be readily 
increased. The question is, who will take it? 

Europe, with a territory of about 7.4% of the land area of 
the world and with about 23.5% of the population of the 
world, with standards of living much higher than most of 
the rest of the world, would obviously under normal condi- 
tions offer the most promising outlook to the United States 
for the marketing of a large percentage of this surplus. But 
conditions in Europe are now far from normal. Quite 
apart from the question of the ability of the debtor nations 
of Europe to meet their obligations, it is evident that suffi- 
cient purchasing power to take all of the exports which the 
United States could offer is lacking. That purchasing power 
can be increased only through increased production and 
sales abroad. Production cannot be substantially increased 
until credit is restored. The United States cannot effectively 
use its wealth to assist Europe to increase its production so 
that it can both purchase and pay until international con- 
fidence, the foundation of international credit, shall have 
been restored. 

The problem then is, How can international confidence be 
restored? Certainly not by force. The will of all the people 
to co-operate, and cordially to support justice administered 
through the orderly processes of the law, is the only substi- 
tute. It will not do for us to say that this is Europe’s prob- 
lem and one with which we have no concern. From the 
viewpoint of self-interest alone, the United States, as the 
greatest creditor nation, with a potential capacity to pro- 
duce an ever-increasing exportable surplus, is vitally inter- 
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ested in Europe’s economic problems. This interest need 
not and should not carry us to the point of entering into any 
entangling political alliances, but it should and will impel 
the United States to utilize to the full its strong economic 
position to assist the nations of Europe in restoring that 
international confidence without which financial chaos, 
followed by political chaos, will surely reign. A long step 
forward has already been taken through the participation 
of American business men of broad vision and great ability 
in formulating the Dawes Report. The way to make prog- 
ress is to take a step at a time, rather than seek to reach the 
goal in one long leap, but the first step is important only 
when others timely follow it. 





AMERICA’S OPPORTUNITIES FOR SERVING THE WORLD 


The reference to the commanding economic position which 
the United States now occupies is not made in any vain- 
glorious spirit, but rather to envisage clearly the duties, 
responsibilities, and opportunities for constructive service 
which it implies. The very strength of this position if not 
used wisely will in itself beget antagonisms and become a 
menace. The greater the power of a nation, which it may 
use to the detriment of others, the greater the danger of its 
exciting envy, suspicion, distrust, fear, and hatred, and of 
provoking the combined antagonisms of other nations. This 
danger can be met and overcome only through increased 
goodwill and co-operation. A nation—which is but the 
composite of the individuals that compose it—should be 
governed by the same standards of conduct as apply to a 
natural person. Confidence and goodwill are as essential 
to success in dealing with international relations as with 
individual relations. Just as in business enterprises, success 
is founded on confidence, and the greater the business the 
greater its need for confidence in order to endure and ex- 
pand—so the stronger the nation and the wider its com- 
mercial activities, the more it has to lose through their in- 
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terruption from any cause, and hence the more imperative 
the demand that it so conduct itself as to deserve, and com- 
mand, the confidence and the goodwill of all other nations. 

Mere size, without adequate intelligent control, is a 
menace, which increases with size. In the United States 
that intelligent control finds expression in a public opinion 
which recognizes that the growth and development of a 
complex civilization is constantly drawing more closely 
together and binding with cables of commerce the peoples 
of all the nations of the world; that commerce necessarily 
begets a state of interdependence in some degree between 
all engaging in it; that there can be no appreciable interrup- 
tion of foreign commerce anywhere in the world without its 
instant reaction on American interests; that confidence, 
which is the basis of credit without which an extensive inter- 
national commerce cannot exist, is inspired by the same good 
faith, fair dealing, and justice in international relations 
that should govern individual relations; and that the Gov- 
ernment, which is but the mouthpiece of the American 
people, must, not only by its words but by its deeds, carry 
to every nation a message of goodwill, co-operation, mutual 
interest, helpfulness, and service to others. 

Such a message can now find practical expression through 
the adherence by the United States to the protocol which 
created the Permanent Court of International Justice. As 
has been pointed out, this Court is not a component part 
of the League of Nations in the sense that the Supreme Court 
of the United States is a component part of this nation. It 
exists by virtue of the statute embodied in the protocol 
separately signed and ratified by thirty-six distinct states. 
It is open, on equal terms, to all the nations of the world 
whether or not signatories to the protocol creating it or 
members of the League of Nations. It is based on the plan 
embodied in the draft convention for the establishment of a 
“Judicial Arbitration Court” which was put forward in 
1907 by the Second Hague Conference, championed by the 
American representatives, acceptable to the Government 
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of the United States, and which would almost certainly 
have been established at the proposed Third Hague Con- 
ference which would have convened in 1915 but for the 
World War. 

This Court is already functioning. It does not deal with 
national policies or agreements but decides questions of fact 
and of law submitted to it. A distinguished American jurist 
is numbered among its members, although the United 
States is neither a party to the League of Nations nor a 
signatory to the protocol creating the Court. Its personnel 
and its record thus far made give every promise of its com- 
manding confidence and support. Its decisions will be 
strengthened through the adherence of the United States to 
the protocol creating it. It is entitled te that support. 

There are those who see in the League of Nations en- 
tangling political alliances in which they fear America may 
become enmeshed, but who nevertheless approve in princi- 
ple a permanent court of international justice. The objec- 
tions of all such to America’s adherence to the protocol 
establishing this Court because of its relations to the League 
of Nations may be readily met by conditional adherence, 
which would doubtless be acceptable to the present signa- 
tories, and which would effectually prevent America touch- 
ing or being touched by the League through this Court. 
Such adherence would be in complete harmony with the 
traditions, the policies, and the aspirations of the American 
people. It would in a substantial measure contribute to 
the stimulation of that confidence in the Court which must 
constitute the foundation of its strength, power, and in- 
fluence. It would go far toward correcting any erroneous 
impressions which may have been received by the other 
nations of the world, through confounding America’s policy 
of political independence with a general spirit of isolation 
and non-cooperation in the interrelated and interdependent 
commercial, cultural, and social activities of the peoples of 
all of the nations of the world. It would contribute toward 
restoring international confidence. 
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But America must not stop here. The Permanent Court 
of International Justice is not and can never be a panacea 
for peace, but it is not too much to say that there can be no 
lasting peace without a court of this nature. It can be 
made, and should be made, and America should contribute 
toward making it, a powerful force in the administration 
of international justice. But to that end measures should 
be promptly taken, through international conferences, to 
provide for the restatement, the clarification, the expansion, 
and the codification of the international law to be applied 
by the Court, that it may not be required to function as a 
legislative as well as a judicial body. 

Neither this Court, nor any court functioning as such, 
can prevent war. But it is certain that, now as never 
before, the vast majority of the peoples of all nations are 
war-weary and have the will to outlaw offensive warfare. 
This, therefore, is the psychological time for the nations, 
in the exercise of their sovereign powers, through a conven- 
tion separately signed and ratified, to make offensive war- 
fare an international crime and thereby convert what has 
heretofore been a purely political question into a justiciable 
question. Such a convention would simply be a recognition 
of the fact, abundantly exemplified by the World War, that 
no nation can wage offensive warfare without invading the 
rights of other nations and their peoples, neutrals as well 
as belligerents. It should provide that any threat of war 
would constitute a threat against international peace and 
raise a justiciable issue for examination and report. No 
belligerent can long survive with the public opinion of the 
rest of the world against it, and therefore no nation can 
afford to precipitate a war branded in advance as unjustified 
by the report of an impartial international tribunal com- 
manding the confidence of the world. Hence an investi- 
gation of and report on the facts giving rise to such threat 
of war by such tribunal would, in the majority of cases, 
point the way to voluntary settlement. 

Such a convention should define and further extend the 
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law of neutrality. It should strengthen the rights and 
increase the duties of neutrals in such manner as to give to 
neutral commerce the largest measure of protection, and 
at the same time brand as unneutral any commerce with a 
belligerent prosecuting a war decreed by a competent tri- 
bunal to be unjustified, and make the extension of financial 
assistance in any form to such a belligerent by a neutral or 
its nationals a breach of neutrality. Such measures would 
go far toward making a nation on the brink of offensive 
warfare pause before cutting itself off from the rest of the 
world. In such measures the commercial and financial 
interests of neutral nations would find increased incentives 
for exerting pressure to prevent war. They would remove 
any possible temptation to incite an appeal to force because 
of the opportunities for profiteering which war affords. 

The contributions made by America in promoting inter- 
national justice may well excite the pride of all its people. 
Thus far we have kept the faith of which John Jay was the 
apostle. The opportunities for further contributions are 
only equalled by the responsibilities springing from our 
present position of power and influence. That position 
naturally fills all Americans with exultation, which may 
well be tempered by the sober contemplation of the correl- 
ative duties. That position enables the people of America, 
if they so will, to reveal to the world a nation wielding great 
power in the cause of justice, considerate of its neighbors, 
frank and straightforward in the expression of its purposes, 
strong in self-mastery, majestic in its simplicity, confident 
of its leadership and asserting it in service, a nation with 
the strength and the courage to emulate the type proclaimed 
by the prophet of old—doing justly, loving mercy, and 
walking humbly with God. 
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